
ORDER OF HON. BRYAN D. GARRUTO, J.S.C. 
SUPERIOR COURT OF NEW JERSEY 
MIDDLESEX COUNTY SUPERIOR COURT 
LAW D[VISION: MIDDLESEX COUNTY 
1 JFK SQUARE, P.O. BOX 964 
NEW BRUNSWICK, NJ 08903 
(732) 981-31 16 

MELISSA KAYE BROWN and 
GLENN ALLEN BROWN 

Plaintiffs. 

vs. 

JOHNSON & JOHNSON, JOHNSON & 
JOHNSON PHARMACEUTICAL 
RESEARCH & DEVELOPMENT, LLC, 
and ORTHO-MCNEIL PHARMACEUTICAL, 
mc. 

Defendants. 

FILED 
MAR 2 3 2007 

mw a GARRUTO, J.S.C. 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: MIDDLESEX COUNTY 

DOCKET NO.: MID-L-5446-05 MT 

CIVIL ACTION 

This Order also applies to the following 
Docket Nos.: MID-L-6209-05 MT, MID-L- 
6227-05 MT, and MID-L-7291-05 MT 

ORDER TO DECLASSlFY 
DOCUMENTS SUBJECT 
TO A STTPULATED 
PROTECTED ORDER OF 
CONFIDENTIALITY 

THIS MATTER having been opened by Plaintiffs Melissa Kaye Brown and Glenn Allen 

Brown on their Motion to De-Designate Defendants Jolmson & Johnson, Johnson & Johnson 

Pharmaceutical Research & Development, LLC and Ortho-McNeil Pharmaceutical. Inc.' s 

"Protected" Document Designations, and fur good cause shown: 

ON THIS 23rd DAY OF MARCH, 2007; 

IT IS ORDERED that the five within documerlts provided to the plaintiffs during 

discovery subject to either the Li tb  Protective Order or the Multi-District Litigation ("MDL") 



Order entered by the N.D. Ohio are hereby de-designated as "Protected". The following 

documents, which are attached to the Opinion a c ~ o m p a n ~ ~ i n g  this Order, are hereby de- 

designated 

1. Document page numbers POEPOE05293286-POE05293288; POE05293242- 
POE05293243. Attached as Exhibit 10 to Plain tifrs Appendix in Support 
of Her Motion to De-Designate Defendants' "Protected" Document 
Designations. (Attached to the Court's Opinion as "Exhibit A") 

2. Document page numbers POE05286980-POE005286986, Attached as Exhibit 1 1 
to PlaintifT s Appendix in Support of Her Motion to De-Designate 
Defendants' "Protected Document Designations. (Attached to the Court's 
Opinion as "Exhi bit B") 

3. Document page numbers POEO530687 1-POE05306873, Attached as Exhibit 13 
to Plaintiff's Appendix in Support of Her Motion to De-Designate 
Defendants' "Protected" Document Designations. (Attached to the Court's 
Opinion as "Exhibit C") 

4. Document page numbers POE05307256-POE05307258, Attached as Exhibit 14 
to Plaintiffs Appendix in Support of JJer Motion to De-Designate 
Defendants' "Protected" Document Designations. (Attached to the Court's 
Opinion as "Exhibit D") 

5. Document page numbers POEO5307256-POE05307258, Attached as Exhibit 15 to 
Plaintiff's Appendix in Support of Her Motion to De-Designate Defendants' 
"Protected" Document Designations. (Attached to the Court's 
Opinion as "Exhibit Es) 

AND IT IS ORDERED that the supplemental briefs to the extent they reference the five 

documents are declassified within 10 (ten) days of this Order: 

AND IT IS FURTHER ORDERED that a copy of this Order shall be served upon all 

parties within seven (7) days of the date herein. 
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MEMORANDUM OF DECISION ON MOTION 

TO: JerroId S. Parker 
Jason Mark 
Parker & Waichman, LLP 
111 Great Neck Road, First Floor 
Great Neck, New Y ork, 1102 1-5402 

W. Mark Lanier 
Richard D. Meadow 
The Lanier Law Firm, PLLC 
126 East 5hth Street, 6'h Floor 
New Yurk, New York, 10022 

FILED 
MAR 2 3 2007 

W GARRUTQ Jsc. 

RE: Brown v. J O ~ P ~ S O P T  & Johnson, et a!., MID-L-5446-05 MT; This Opinion also applies 
to the following Docket Nos: MID-L-6209-05 MT, MID-L-6227-05, and MID-L- 
7291 -5 

NATURE OF MOTION: Motiiln to De-Designate Defendants' "Protected" 
Document Designations 

Having carefully reviewed the moving papers, t have made the following 

determination: 

This case arises out of one of 309 mass tort cases centralized in the Superior Court of 

New Jersey, the plaintiffs alleging personal injuries caused by use of the Ortho Evra@ birth 

control patch. The Ortho EvrarR, birth control patch is manufactured by. andlor developed by, 

andor trademarked by defendants Johnson & Johnson, Johnson & Johnson Pharmaceutical 

Research & Development, LLC, and/or Ortho-McNeil Pharmaceutical, Inc. ("the defendants" or 

"Johnson & Johnson"). 

1 & II YOU require any accommodations as a result of a disabil~b, please call (732) 981 -31 74 



Pursuant to the Ortho EvraB birth control patch litigation, the defendants produced nearly 

six I 6 )  mill ion pages of documents, all of which were universally stamped as "Protected 

Document. Document Subject to Protective Order." On February 1,2006. both plaintiffs and 

defendants agreed to sign md be bound hy the terms of a Stipulated Protecthe Order of 

Confidentiality, which was signed by Magistrate Judge Patty Shwartz in the United States 

District Court for the District of New Jersey in an Ortho Evra@ case captioned Lydia M Lilly v. 

Johnson d Johnson, er al. (hereinafter the "Lilly Protevtive Order"). Subsequently thereafter, the 

parties entered into another Stipulated Protective Order of Confidentiality in connection with 

Ortho EvraN birth control patch Multi-District Litigation in the Northern District of Ohio, 

Western Division, which was signed by Judge David Katz on April 19,2006 (hereinafter the 

"MDL Protective OrderWj. 

To date, no protective orders in this case have been entered by any  judge of the Superior 

Court of New Jersey, although documents have been filed with this court under seal and 

purportedly subject to one of the two consensual protective orders. While no New Jersey Court 

R u ! ~  specifically provides for a stipulated protective order, Comment 3 to New Jersey Court R. 

1 :2-1 suggests that a stipulated protective order - similar to the two orders entered into by the 

parties in this matter - is permitted in limited instances. That comment provides: "If there is no 

presumption of public access of unfiled documents, then sealing can be accomplished by 

stipulation of the parties who, if they are able to agree, can avoid a protective-order 

proceedings." Pressler, Current N.J. Court Rules. Comment 3 on R. 1 :2- 1 (2007). 

Both the Lilly Protective Order and the MDL Protective Order contain agreements that 

potentially cover the declassification of the documents in this matter. The Lilly Protective Order 

specifically states, in relevant part: "This Stipulated Protective Order of Confidentiality shall not 



be construed as a waiver by any party of the right to contest the designation of documents as 

"PROTECTED" under this Stipulated Protective Order of Confidentiality." (LzlIy Protective 

Order, at 72). The MDL Protective Order also provides similar language: "This Stipulated 

Protective Order of Confidentiality shall not be construed as a waiver by m y  party of the right to 

contest the designation of documents as 'PROTECTED' under this Stipulated Protective Order 

of Confidentiality." (MDL Protective Order. at 71 ). The MDI, Protective Order further provides 

that: "[Tlo the extent that a document designated as "PROTECTED under this Order has been 

produced in another action and determined by a court o f  competent jurisdiction not to be 

confidential. then said document will be considered not?-confidential and non-protected for 

purposes of this litigation." (MDL Protective Order, at 11). 

Where there is a stipulated protective order between parties and where no "good cause" 

finding to protect those documents was made by the Superior Court of New Jersey, a trial judge 

may review the documents for "good cause" de novo. Comment 3 to R. 1 :2-1 provides guidance 

on that issue: 

Where, . . . a good-cause finding must be made, the question arises as to whether sealing 
can he accomplished by a consent order entered without judicial determination of the 
good-cause issue. Although the issue was unaddressed by [the New Jersey Supreme 
Court in] Frankl. it would seem that a consent order so entered should have no greater 
status than a stipulation and that on an access application by a non-party. the court would 
not be bound by the consent order but would, ra.ther, be obliged to made a goad-cause 
determination de novo. 

Here, because both the LiIly Protective Order and the hIDL Protective Order give the parties the 

right to challenge the "protected" designations, and because Comment 3 to R. 1 :2-1 permits this 

court to make "good cause" determinations where none were previously made, this court will 

review the five contested documents de novo. 



Litigation documents produced in connection with a case filed in the Superior Court of 

New ~ e r s e ~ '  fall into either one of two categories: ( 1 )  '.tiled" or (2) "unfiled". "Filed" 

documents refer to those documents submitted to the court as attachments to briefs or 

certifications in connection with "pre-trial non-discovery motions" such as summary judgment 

motions or motions to dismiss. Hammock by Hummock- v. Haffmann-LaRoche, Jnc., 112 N.J 

356,380-8 1 ( 1  995). "Unfiled" documents produced during discovery that are either subject to a 

stipulated or judicially-determined protective order are not presumed to be public. Id, at 380. See 

also R. 4: 1 0-3(g)(stating "Neither vacation nor modification of the protective order, however, 

establishes a public right of access to unfiled discovery materials.") Further, discovery that has 

not been used by the parties in court proceedings or in support of outcome-determinative motions 

is considered "unfiled". Id. 

While New Jersey law recognizes a common-law "presumption of public access to 

documents and materialsfiled with a court in connection with civil litigation", that right of 

access is "not absolute". Id. at 375 (emphasis added). "The universa1 understanding in the legal 

community is that unfiled documents in discove y are not subject to public access ." Estate of 

Frank1 v. Goolfyear Tire und Rubber Co., 18 1 N. J. 1 ,  f 0 (2004)(referencing Seattle Times Co, v. 

Rhineliarr, 467 US 20,33 ( 1  984))(other citations omitted)(emphasis added). In maintaining the 

distinction between "unfiled" and "filed" documents, the Hammock Court recognized "that there 

must continue to be confidentiality of materials submit.ted in the discovery process." Hurntrtook, 

supra, 142 N.J at 379. Based on that notion, the Supreme Court ~naintained that "discovery 

delivered to a plaintiffs counsel under a protective order is not subject to public access as long 

I In all but two states, the distinction between unfiled and filed do1:uments dictates their accessibility to the public. 
Frnnkl, supru, 181 N.J at 1 1 (stating "Only two states arguably provide for public access of unfiled discovery, and 
only upon a showing that public health and safety or the administration of public ofice are implicated. Fla. Stet. 
Ann. 4 69.08 1; Te.t.R. Civ. P. 76a (2)(c)"). 



as it remains in the private domain of plaintiffs counsel." Id. (referencing Bank of America Nut. 

Trust and Suv. AS.F 'n V. Hotel Riftenhouse Assurintes, 800 F.2d 339,343 (3d Cir. 1986)). 

Absent a stipulated agreement between parties l:o designate documents as "protected", a 

court must decide whether there exits proper grounds to enter a protective order in a particular 

matter. Pursuant to R. 4: 1 0-3(g), a trial judge must dekrmine whether "good cause" exists. 

While that rule does not define what constitutes "good cause", New Jersey law sets forth criteria 

a court can use to analyze documents. First, the court will determine whether the documents 

contain trade secrets, which will almost always be protected. If not. then the court will consider 

six other factors enunciated below. 

In Hammock, the Supreme Court discussed the spectrum of evidence that may or may not 

be subject to a protective order suggesting a sliding scale of protected information. First, the 

court will almost always protect trade secrets. Quoting Comment b of the Reslatement of Torts 5 

757 (1 939), the Supreme Court held that it would protect a trade secret, defined as: 

any formula, pattern, device or compilation of information which is  used in one's 
business, and which gives him an opportunity to obtain an advantage over competitors 
who do not know or use it. It may be a formula for a chemical compound. a process of 
manufacturing. treating or preserving materials, a pattern for a machine or other device, 
or a list of customers. Hummock, supra, 142 N,,J, at 383 (referencing Snrith v. BIC' Corp., 
869 F.2d 1 94, 199 (3d Cir. 1989) and (quoting Resmrement qf Torts 9 757 comment b 
(1 939)). 

Conversely. the Hammock court found that the followii~g information would not be protected as 

trade secrets: ""information that is in the public domain or which has been 'reverse 

engineered.'- i.e., garnered by beginning with the finished product and determining the process 

used to manufacture it"' Id. (citing Smitlr, supra. 869 F:2d at 199-200). 

Below the status of trade secrets is confidential and proprietary information. 

"Confidential information and proprietary information are not entitled to the same level of 



protection from disclosure as trade secret information." Hainmock, suprt7. 142 N.J at 3 83 

(referencing Littlejohn v. Bic Cotp., 85 1 F. 2d 673,685 (3d Cir. 1988)). The Hammock Court 

adopted factors enunciated by the Third Circuit in SI Handling Syslerns, Inc. v. Heisley, 753 F.2d 

1244, 1 256 (3d Cir. 1 985) to consider whether "good cause" existed to maintain the protection of 

a protective order: 

(1) the extent to which the inforrnatio~~ is known outside of the owner's business; (21 the 
extent to which it is known by employees and others involved in the owner's business; 
(3) the extent of measures taken by the owner to guard the secrecy of the information; (4) 
the value of the information to the owner and to his competitors; (5) the amount of 
effort or money expended by the owner in developing the inCorrnation; and (6) the ease or 
difficulty with which the information could he properly acquired or duplicated by others. 
Hummock, slpru, 142 N.J. at 384. (citations omitted). 

The Supreme Court in Frank), also addressed a sin~jlar issue of document designation. In 

that case, the Supreme Court recommended the issue of unfiled discovery to the Civil Practice 

Committee to address whether the court should "maintiiin the position that unfiled discovery is 

insulated from forced public access or whether changes are warranted in that approach, and if so, 

what those changes should entail." Frankl, supra, 1 8 1 IYJ. at 12. The Court in Frankl suggested 

the Civil Practice Committee consider the following questions: 

Whether unfiled discovery should be immune from public access, presumptively 
immune, or accessible on the same terms as filed discovery; if accessible, how the burden 
of going forward and the burden of proof shoultl be allocated; whether some refinement 
of the good cause standard is in order; and whether there should be some limitation on the 
public's right of access after the settlement of a case. Those questions are posed by way 
of example and not limitation. Frankl, supra, 1 8 1 N.J at 1 2. 

The Civil Practice Committee considered the Supreme Court in Frankl's concerns. 

Subsequently. R. 4: 10-3 was amended to include the followjng paragraph: 

When a protective order has been entered pursuant to this rule, either by stipulation of the 
parties or after a finding of good cause, a non-p,~rty may, on a proper showing pursuant to 
R. 4:33-1 or R. 4:33-2, intervene for the purpost: of challenging the protective order on 
the ground that there is no good cause for the cc~ntinuation of the order or portions 



thereof. Neither vacation nor modification of the protective order, however, establishes a 
public right of access to unfiled discovery materials. 

The effect of this amendment is to permit a non-party to intervene to challenge the parties' needs 

for a protective order. In such cases, the intervenor b e i ~ s  the burden of proof to show that there 

exists no "good cause" to continue the protective order. This amendment nevertheless 

maintained a parties' right to agree to keep documents private. Thus. even if a court grants a 

non-party intervenor's motion to vacate the parties' protective order, the parties to the lawsuit 

can still agree tn keep the documents produced in discclvery confidential and do not have to turn 

over the unfiled documents to the public. This is not the issue before the court, however, as the 

plaintiffs are seeking declassi fication of documents prclduced pursuant to a protective order of 

which they were a signatory. 

In the present matter, neither party has filed the five documents with the court in 

conjunction with a pre-trial, non-discovery motion. For that reason, the proponent of the 

protective order (here, the defendants) need not prove by a preponderance of the evidence that 

Johnson & Johnson's continued interest in confidentiality outweighs the public interest in 

disclosure. Unlike in Hrrrnmock, where the defendants filed two motions for summary judgment 

and attached as exhibits documents subject to a protective order. the parties in this litigation did 

not seek to use the protected documents in support of any pre-trial, non-discovery motion. 

Hammock, suyru, 142 N.J. at 363. Rather, the documents filed with this court were attached as 

exhibits in support of plaintiffs motion to declassify ct:rtain documents subject to a protective 

order. For that reason, the documents - although techr~ically filed with the court - will be 

considered "unfiled" for purposes of declassi ficaticln and the assumptive right of public access 

will not govern the court's determination of their declassification. 

In the present matter, Plaintiffs seek to declassify the following five documents: 



. Document page numbers POEPOE05343286-POE05293288; POE05293242- 
POE05293243, Attached as Exhibit 10 1:o Plaintiffs Appendix in Support 
of Her Motion to De-Designate Defendants' "Protected" Document 
Designat ions. (hereinafter "Document # 1 ") 

A. This document reflects an ernail correspondence entitled "ORTHO 
EVRA Domain Names", which is dated Nov. 20,2005 and Nov. 
21,2005. In this email correspondence, Asha Mahesh, of Sanus, 
requested the enlail recipient conduct a search of the following 
domain names to see if they were already owned: 

thePatchkills.com, -.net, -.biz 
thePatchStinks.com, -.net, -.biz. .-org 
Badpatch.com 
BadEvra.com 
BadOrthoEvra. corn 
Dontusepatch.com 
DontuseOrthoEvra,com 
OrthoEvrarisks.com 
OrthoEvraLawsuit.com 
0rthoEvrai~iurjes.com 
OrthoEvrasafety .corn 
PatchsideeFfects.com 
DeathPatitch.com, -.net, -.org, -.biz 
AboutBirthControlPatch.com, -.net, -.biz, -.org 
ThePatchTruth.org. -.corn, -.net, -.biz 
AboutOrthoEvra.com, -.riet, -.biz. -.org 

The email involved the purchase of these domain names and 
whether Johnson & Johnson would also seek to purchase the 
domain names that were already owned. 

B. The second document attached as Exhibit 1 0 is entitled: "ORTHO 
EVRA Interactive programs/ Defensive actions to minimize impact 
of negative presence:" This document identifies nine actions 
for minimizing the negative presence of information about the 
Ortho Evram birth control patch as it relates to the internet. The 
actions sugges~discuss the follolnjng: 

(1) The purchase of "top key words" related to the Ortho EvraB patch 
on various search engine:;, including Yahoo!, Google, and 
Overture. 

(2)  Strategies for optimizing a natural search of various words related 
to the Ortho Evram birth control patch. 



(3) Building an unbranded website listing "key information" 
about Ortho EvraB, a process that was already in progress at 
the time of the memorandum. 

(4) The development of "educational" and informational 
materials to be "webcasted" through the leading syndicate 
of health content on the web, called "Healthology". 

( 5 )  Buying "negative" URLs, namely those referenced in the 
emails discussed supra. 

(6) Google's trademark policy providing that only trademark 
owners can use a product's trademark in the body of their 
advertisement. 

(7) "Desk sides" with key media, such as monthly magazines, 
health websites, etc. 

(8) The monitoring of blogs wherein representatives of 
Johnson & Johnson would respond to post ings thereon. 

(9) Updating the ort11oevra.com press section to 
include news releases and other information that would be 
helpful to the press. 

2. Document page numbers POE05286980-POE005286986, Attached as Exhibit 1 1 
to Plaintiffs Appendix in Support of Her Motion to De-Designate 
Defendants' "Protected" Document Designations (hereinafter "Document 
#2"). 

A. This document contains an email correspondence. dated July 22, 
2005, between Georgia Lehnert and Heidi Youngkin regarding the 
purchase of various domain names involving the Ortho Evrao birth 
control patch, The email discussed the purchase of various forms 
of the following domain names: 



3.  Document page numbers POE05306871 -POE05306873, Attached as Exhibit 13 
to Plaintiff's Appendix in Support of Her Motion to De-Designate 
Defendants' "Protected" Document Designations (hereinafter "Document 
#3"). 

A. This document consists of an ernail correspondence between a 
domain name purchase representative [name not on email - 
"DNrrquest" is listed in the "from" column] and Georgia Lehnert 
and Asha Mahesh dated Dec. 8,2005, indicating Johnson & Johnson 
successfully registered the following domain names: 

Orthoevrasucks.com, - .biz, -.info, -.net, -.org, -.ca 
Orthoevrakills.com, - .biz. -.info, -.net, -.org, -.ca 
Orthoevratruth.com, - .biz, -.info, -.net, -.org, -.ca 
Orthoevralies.com, - .biz, -.info, -.net, -.org, -.ca 
Aboutorthoevra.com, - .biz, -.info, -.net, -.org, -.ca 
Orthoevraproblems.com. - .biz, -.info, -.net, -.org, -.ca 
Orthoevradangers.com, - .biz, -.info, -.net, -.org, -.ca 
0rthoevrainfo.com. - .biz, -.info, -.net, -.org, -.ca 
Deathpatch.biz, -.info, -.net, -.org, -,ca (NOT -.corn) 
Deathbypatch.com, - .biz, -.info, -.net, -.org, -.ca 
Deadlypatch.com, - .biz, -.info, -.net, -.org, -.ca 
Patchthatkills.com, - .biz, -.info, -.net, -.org, -.ca 
Patchsucks.com, - .biz, -.info, -.net, -.org, -.ca 
Patchtruth.com, - .biz, -.info, -.net. -.org, -.ca 
Patchlies.com, - .biz, -.info, -.net, -.erg. -.ca 
Patchproblems.com, - .biz, -.info, -.net, -.or€. -.ca 
Patchdangers.com, - .biz, -.info, -.net, -.org, -.ca 
Patchinfo.biz, -.info, -.net, -.org, -.ca (NOT -.corn) 
ThePatchkills.com, -.net, -.biz 

4. Document page numbers POE05307256-POE0530725 8, Attached as Exhibit 14 
to Plaintiffs Appendix in Support of Her Motion to De-Designate 
Defendants' "Protected" Document Designations (hereinafter "Document 
#4"). 
A. This document consists of an email correspondence between 

Georgia Lehnert and Cheq 1 Callan, dated Nov. 18,2005-Nov. 23, 
2005, indicating the need to purchase the following domain names 
before a person or company unrelated to Johnson & Johnson does 
so. 

ThePatchkills.com, - .biz, -.info, -.net, -.org, -.ca 
Thepatchstinks.com, - .biz, -.infb, -.net, -.org, -.ca 



5. Document page numbers POE05307256-POEOS30728, Attached as Exhibit 1 5 to 
Plaintiffs Appendix in Support of Her Motion to De-Designate Defendants' "Protected" 
Document Designations (hereinafter "Document #5") .  

A. This document consists of an email correspondence, dated Nov. 2 I ,  2005, 
between Asha Mahest, Tracey Bogart and Georgia Lzhnert discussing plans to 
make a PO [uncertain whether it is a "public offer", "purchase order", or 
something else] for the following domain names that were already owned by 
someone other than J&J: 

After considering these five documents pursuant to the factors enunciated by the Supreme 

Court in Hummock, this court determines that those documents are not subject to protection. 

Documents # 1, #2. #3, #4, and #5 reflect numerous email con-espandences between 

representatives of both Johnson & Johnson and an internet domain name company. The content 

of those email exchanges included inquiries by Johnson & Jolmson representatives to see if 



various h n n s  of domain names related to the Ortho Evra@ birth control patch were available for 

purchase, the subsequent purchase of variolls domain names, as well as the bids to obtain domain 

names that were already owned by persons or entities unrelated to Johnson & Johnson. 

In considering the Hummock factors to determine "good cause", the coun will consider 

the following factors: 

1. The extent to which the documents contain trade secrets. Hammock, supru, 

142 N.J at 384. These five email conversations do 110 t reference trade secrets. In addition, no 

information in the email correspondences can be classified as 'proprietary'. 

2. uThe extent to which the information i s  known outside of the owner's 

business." Id. The ownership of domain names is public information and, as such. Johnson & 

Johnson curnot claim that its discussions to purchase domain names relating to the Ortho EvraB 

birth control patch are proprietary information awarded protection under the law. Id,  

3. UThe extent to which it is  known by employees and others involved in the 

owner's business". Id. These email conversations were among several employees in Johnson & 

Johnson. None of the messages were marked "confidential" i n  either the subject headings or 

through the ernail program used to send them. 

4. "The extent o f  measures taken by the owner to guard the secrecy of the 

information". Id Because the emails were sent around as "unclassified" messages to various 

employees at Johnson & Johnson and because the nature of the emaiIs relates to information that 

is public in nature, the court is not persuaded that Johnson & .lolnson took measures to keep the 

information contained in the emails "secret". 

5. The "value of the information to the owner and to his competitors". Id. 

Information about the purchase of domain names related to the Ortho EvraO birth control patch 



is of little to no value to Johnson & Johnson's competitors, as Johnson & Johnson owns the 

exclusive rights to that trademarked name. 

6. "The amount of effort or money expended by the owner in developing the 

information". Id. The irlforrnation contained in the emails was not "developed by researchers 

nor was money expended in developing the information contained in the emajls. 

7. "The ease or difficulty with which the information could be properly 

acquired or duplicated by others". Ici. Information regarding who or what company owns a 

website is public information. A search executed by this court on the website: 

http:llwhois.domaintoo1s.co1n/ of the URL "orthoevrasucks.com" shows that Johnson & Johnson 

owns the website. (See attached Exhibit F). The search also shows other websites owned by 

Johnson & Johnson, many of which are included in the email correspondences that are the 

subject of this opinion. Therefore, because such infornlation is publicly available, it cannot be 

considered proprietary by this court. 

For the foregoing reasons, plaintiffs' motion to declassify the fjve documents is granted. 

This court will declassify the five documents discussed in this opinion. The supplemental briefs 

to the extent they reference the five protected document are also declassified at the same time. 

Attached to this Opinion arc the five documents that are now declassified. This Order is 

effective 10 days after the date hereof. 

DATED: March 23,2007 
4 an D. Garruto, J.S.C. 
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Ma hesh, &ha [JANUS] 
RE: ORTHO. EVRA Domain Names 

Asha, 
Would like to purchase all the domain names that are available. 
Would also like to see tf we could get Deathpatch,com, Can you give me an indication of what 
the possible cost would be. 

-4rkglnal Hmpe- -  
*' 
Senk 22 2222, wrs s:nr AM 
m: m k " g $  WPl 
Suhjmck Wr: OKMO WRA b n a l n  Names 

Are WE interested In buying soms of the unavailable ones from the current registrants? 

The available ones sre fm for first time registrabon and $32/year Worn r e n M l .  

Please let me how. 

Can you please prwlde the bmlness cese. mntact. operating company and priority reqllimd to proms the 
regiskahan. 

Please fiII out the below "Domaln Name R e q w t  Form" if you are interested In regisklng the 
domain names. 

Thanks 

Domaln: 
R q u d n g  D v t i n g  
Cornpaw 
Billinn O p d n g  Company: 
English 7r;insIation: 
comet: 
Busln€Es Case: 
Priority: 

---Dri91MI MP 
 om:. m- 1 m S l  
smk a*, 20, Mo5 1P:D AM 
t o t  m=h [JW 
h b j e  ORIW w Dwrrain Nmae 

- - 

- 

Dear &ha M a h ~ h ,  

W o w  are the results of the domain name search you requ-. 

PROTECTED DOCUMENT. DOCUMENT SUBJECT 

w 

Domain Name 
mepa wlKnls.crom 
the PaEdrKJIIs net 

Available 
Yes 
Yes 



Please fill out the below "Domain Name Request Form" if you are int- In registering the 
domaln names. 

Please let me know if you would like to potentially purchase these una~ailable domaln names fm 

Domain: 
Requesting Operating 
ampany; 
Billing Operating Company: 
Enqlish Tran~iatibn: 

, Contact: - 
flusines Case: 
Priority: 

pROT€CTED DOCUMENT. DOCUMENT SUBJECT 

. . 



the current regimnt IF so, please provide a PO number wlth the maximum budget Please keep 
in mind that these purchases are not guaranteed until we have the domain namc in our 
possession. They can mnge from hundreds ta thousands of dollars and some registrants do not - 

have any intmtion an selling their domain names. 

Tracy Bagert I Sr. Administrative Assistant 
Phone 908.704.4169 Fax 908.725.5761 

Global Pharmacwtrcal CPmmunimtions DMsion 
3ohrtson klohnson Pharmaceutical Sewices, L,LC. 
700 Route 202 S w t h  Raritan, N3 08869 

PROTECTED DOCUMENT. DOCUMENT SUBJECT 
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DRTt.10 EVRA Interndive programs . : 

Defensive actions to minimize Impact of negative presence: 

1 - Paid Search: Buy 5 top key words for #? ,#2 and #3 positions in Yahoo, 
Google and Overture. 2 weeks ago, estimated cost per month was about 
$30K Agency looking at latest estimates. Would need to hit 2005 
budget. #I ranking to go to 0r thoEvra . r~m:  #2 to unbranded website 
and #3 to OWI4.com 

2- Or~anic Search: Optimize natural search to increase our rankings. 
Implement SEO on ORT HOEVRA.com, unbranded web site, OWH-corn 
and potentialjy on international OE sites. Cost: approximately $45K. 

3- Build unbranded website with key information about ORTHO EVRA. 
Factual inforrnatlon about the iabel chawe. Already started working wilh 
Napcoe on this- Exped to see mockup later this week. Goal would be to 

. have five mid- December. No cost, unless we decide to buy 
pictureslimages to put on ~ite. 

4- J4wJt)loloqv webcast: Healthology is the leadin$ syndicator of health 
content on t ~ e  web. They develap content and distribute it to a network of 
over 4,600 sites auch as abc.com, enn.cxun etc ... These shes look to 
HeaIthology as s valuable source of health content. Hoatthalogy fo work 
with our KOL to create educational webcaste {about 3 to 5 minutes each) 
as well as "ask your docfof patient handouts. The webcasts will be 
distributed, htured and promoted thmugh HeaRhdogy's partner network 
(not only extensive in siz8 but also have a strong presence on major 
search engines). Total cost $1 21 K 

5- BUY nesative URLs: Bids were put in. Estimated cost: between $8 and 
$1 OK. Awaiting confirmation that urls we agreed t6 bid o? this Summer 
were actually already purchased. 

8- G o w k  Trademark policy. Google has a poiicy that only twdernark 
owners can use the product's tmtlemark in the body of their ads. Several 
law firms currently uslng the ORTHO EVUA trademark. Sending letter to 
Google to alert them of thIs. 

7- D e s k s  wiVl key media (monthly magazines, health webaites and 
targeted general infomation websifes such as 1village.oorn etc ...). 

8- plas monitorinq - consider responding €0 Iarge blogs. Acknowledgs 
nxistence of b lag~ on our unbranded website and provide fads that 
addresses issues raised. (you may have read this and thie, here are the 

.OTECTED DOC UMENT. DOCUMENT SUBJECT 



facts.. .) 

9- -: update press section an our site to Include press 
releases as well as any information that could be helpful to media. Do the 
same on the Hispanic site. 
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Lehnert, Georgia [OMP] 

Friday, July 22, 2005 2:46 PM 

Youngkin, Heidi [GPCUS] 

Blasco, Kara [GPCUS] 

FW: OM P DN's - ORTHO EVRA 

ttachments: Ortho Evra URLs.doc 

iI acquiring the names attached (time and dollars associated), 

: Lisa~Young@deutschinc.com] 
t: Friday, luty 22, 2005 243 PM 
Lehnert, Georgia [OMP] 

bject: RE: OMP DN's - ORTHO EVRA 

's that you can consider for purchase in light of the recent press. As a note, for any 
der listing it as ortho-evra. Please let me know if you have any questions. 

-----Original Message----- 
Fram: Lehnert, Georgia [OMP] [mailto:GLehne~@ompus.jnj.com] 
Sent: Friday, July 22, 2005 1:13 PM 
To: Young, Lisa 
Subjeck RE: OMP DN's - ORTHO EVRA 

I really need it asap. Please send me the list prior to 3PM today. 
Thanks . 

-----Original Message----- 
From: Young, Lisa ~mailto:Lisa~Young@deutschinc.com] 
Sent: Friday, July 22, 2005 12:07 PM 
To: Lehnert, Georgia [OMP] 
Subject: RE: OMP DN's - ORTHO EVRA 

Georgia, 

I We are working on this list and will send you something later on today. 

Thanks, 
- .  I Lisa 

-----Original Message----- 
From: Lehnert, Georgia [OMP] ~rnai~to:GLehnert@ornpus.jnj.corn] 
Sent: Wednesday, July 20,2005 250 PM 
To: Young, Lisa 
Subject: FW: OMP DN's - ORTHO N R A  

' -  PROTECTED DOCUMENT. DOCUMENT SUBJECT 
ii, TO PROTECTIVE ORDER. 5,. ' 1  

version with Evra in the 

POE 05286980 



PROTECTEL 
70 PROTEC 

Can you provide me with a recommended list? Woudl be good i f  we coudl have this 
asap. 
Thanks! 
Georgia 

1 DOCUMENT. DOCUMENT SUBJECT 
TlVE ORDER- POE 05286981 
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Ortbo Evra - URL List 

Orthoemsucks. corn 
0rthaevrasucks.biz 
0rthoevrasucks.info 
Orthoevrasucks.net 
Orthoevrasucks .org 
Orthoevrasucks.ca 

0rthoevrakills.com 
OrthoevrakiIls. biz 
0rthoevrakills.info 
Orthoevrakills.net 
Drthoevrakills.org 
Orthoevrakills.ca 

0rthoewalies.com 
Orthoevralies. biz 
Orthoevralies.info 
0rthoemlies.net 
Drthoevralies.org 
Orthoevralies.ca 

Orthoevraproblems .corn 
Orthoevraproblems .biz 
0rthoevraproblems.info 
Orthoevraproblems .net 
Orthoevraproblems .ore 
Orthoemproblems.ca 

'ROTECTED DOCUMENT. 
'0 PROTECTIVE ORDER. 

DOCUMENT SUBJECT 
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Orthoevrainfo .corn 
Orthoevrainfo .biz 
Orthoevrainfo-info 
Orthoevrainfo .net 
Orthoevrainfo.org 
0rthoevrainfo.ca 

Deathbypatch. corn 
Deathbypatch-biz 
Deathbypatch-info 
Deathbypatch.net 
Deathhypatch.org 
Deathbypatchxa 

ITECTED DOCUMENT. DOCUMENT SUBJECT 
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Patchdmgers.com 
Patchdangers.biz 
Patchdangers. info 
Patchdangers.net 
Patchdangers.org 
Patchdangers-ca 

PROTECTED 
r~ PROTECT 
i- 

DOCUMENT. 
'IVE ORDER. 

DOCUMENT IBJECT 



COURT'S 
EXHIBIT 



JerroId S. Parker 
Jason Mark 
Melanie H. Muhlstock 
PARKER & WAICHMAN, LLP 
1 1 1 Great Neck Road, 1" Floor 
Great Neck, New York 1 102 1 -5402 
Telephone: (5 16) 466-6500 

DEC 0 1 2006 

GREGORY EDWARDS 
DEPUTY CLERK 

W. Mark Lanier 
Richard D. Meadow 
THE LANIER LAW FIRM PLLC 
126 East 56Ih Street, 6h Floor 
New York, New York 10022 
Telephone: (2 12) 42 1-2800 

Attorneys for Plaintiffs 

MELISSA KAYE BROWN and SUPERIOR C:OUR'T OF NEW JERSEY 
GLENN ALLEN BROWN, I LAW DIVISION: MIDDLESEX COUNTY 

Plaintiffs. 

JOHNSON & JOHNSON, JOHNSON & 
JOHNSON PHARMACEUTICAL 
RESEARCH & DEVELOPMENT, LLC. and 
ORTHO-MCNEIL PHARMACEUTICAL, 
INC. 

l Defendants. 

i DOCKET NO.: MLU-L-5446-05 

Civil Act ion 

lBs Appendix also applies to the €allowing 
Docket Nos. : MID-L-6209-05, MID-L-6227- 
05, and MID-L-729 1 -05 

SUBMITTED UNDER SEAL 
ENCLOSED DOCUMENTS SUBJECT TO 

PROTECTIVE ORDER OF 
CONFIDENTIALITY 

APPENDIX IN SUPPORT OF PLAINTIFFS' MOTION TO 
DE-DESIGNATE DEFENDANTS' LLPROTECTED" DOCUMENT DESIGNATIONS 

Return to  the 
l)./; " p " rT1 w -  :?GC:? 
+. 



From: 
w Sent: 

TO: 
Subject: 

DNrequest [GPCUS] 
Thursday. W m b e r  nB,2oa5 6:05 PM 
Lehnert, Georgia [OMP]; Mahesh, Asha [JANUS] 
Domain Name Confirmation 

L 
It 

!, Pear Gwrgia Lehnert and Asha Mahsh, 
F 

1 I am pleased to report that Johnson & Johnson has registered foltowing domain narnB: 

PROTECTED DOCUMENT. DOCUMENT SUBJECT 
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donfusepa tch.com 
don tuseorthoevra.mrn 

These names have been placed on the 38d sewers with Na. If the sites are to point to  something, 
then you can mnbct NCS a t  extdnsreos@naus.ini.com and provide them with the information. If 
thee are not the servers your team Is working with, please let me k~ow so I mn mrrect the WHOIS 
reports. 

For live websib use, guidelines and procedures please contact WICO et 
http:i/thepu~s~.irl~.~,~/wortaII'~tht~uk/wi~ main 

If there is anything more I can do for you, please let me know; 

Tracy Bogart I Sr. Administrative Assishnt 
phone 908.704.4169 Fax 408.725.5761 

Global Pharmaeutital Communications Oivislon 
Johnson & Johnson Pharmaceutical Services, L.L.C. 
700 Route 202 kuih R a i e n ,  M I  08869 

PROTECTED DOCUMENT. DOCUMENT SUBJECT 
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Fmm: Lehnmrt, Georgla [OMP] 
Sent; Wednesday, November 23,2005 8r48 AM 
To: Callan, Cheryl [WJ 

Subject: RE: domah 

1 L-J a lid from Deutsch that we provided to GPC for purchase thls summer. I wllt fornard t o  you 
on a separate message. These below were just additional names, 

--Original M-9- 
Fmm: Callan, Cherjl [OMPJ 
Sent: Tuesday, November 22,2005 4:U PM 
To: Leiwe Georgia [OMPI 
Subject: RE; domain 

Dld you ask Deutsch fw heIp on this? 
It seems c~mplete, but I'm sure there's mare,... 

---Or$inal Messdge-- 
Fmm; Lehnetf, Georgb [OMP] 
Sent: Friday, November 18,2005 11:35 AM 
Tor Mahesh, Asha IIANUSI 
CE: Hafilm, Michael T. [OMP]; Lmnardi, kmpa [OMPUS]; Wargel, Hbward [W?]; Callan, Cheryl [OMPI 
Srtbj- RE: damaln 
lntpartance: HQh 

&ha, 
We need to buy the following urls before soheone else docs, Can you find out If they are 
avallabls and what the cost would be. Atso, please advise on other names t ha t  you would 
recommend. 

Mike. Howard, Chew1 and 3ac, if you thlnk of any names, plaase advise. 
w 

Thanks. 

PROTECTED DOCUMENT. DOCUMENT SUBJECT 
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Thepatchkiits.com ; net; blz and om 
the patchstinks.corn; net; biz and org 
thepat~hbuth~corn; net; biz and org 
deathpatch-corn; net; blz and org 
mthoevrakills.cam; net; biz and org 
otthoevrasucks.corn; net; biz and org 
orthoevratruth.com ; net; biz and arg 

b' evratruth.com; net; biz and om 
evrakills,com ; net; bk and org 
evraslrck.com; net; btz and org 
birthcontrolpatchk~tIs.com; net; biz and org 
birthcontrolpatcksucks.com; net; bb and org 
bl~hcontr~lpatchtruth~mm; net; biz and org 
thcblrthcontmlpatchkilIs,com; net; biz and org 
thebirthcontrolpatchsucks,com; net; biz and arg 
theorthoevrapatchkitls,mm; net; biz and org 
theorthoev~pat&suc~.com; net; biz and org 
wlthoevrapatchkiIls.com; net; biz and org 
~6; thocvrapatchs~cks .c~  net; biz and org . 

orthoevrapatchtruth.corn; net; biz and org 
aboutorthoevra,wrn; net; biz and org . . 

abo~tbirth~ontroIpakh.com; net; biz and org 

-Original M e w - -  
From: Mahesh, Asha [IANUQ 
Sent: Mday, November 18,2005 11:D AM 
To: k h n w ,  Georgfa [OMPI 
Subjeck domaln 

Here It is: 

11712006 

PROTECTED DOCUMEM. DOCUMENT SUBJECT 



Asha Mahesh 
N o h  American Cmtm of ExoeXlence 
(609)-7304588 
amahesh@jenus.jnj.wrn 

' PROECTED DOCUMENT, DOCUMENT SUBJECT 
-,-A F,mm-rr*-,* .- ----- 
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b' 
e t t  RE. OMP DN's - ORTHO EVRA 

Tracy, 
Yes, going one at  a time is fine. 

-Original Message-- 
From: DNrequ& [GFCUS] 
Sent: Monday, N m c m k  21,2005 155 PM 
To: Lehnert, Georgia [OMP]; Mahesh, Asha [ W U q  
Subject: RE: OMP DNf5 - ORTHO EVRA 

Georgia, 
To canfirm, yau will open a PO for $4000 for the 4 names below. 
m: 

It is best to pursuethese purchases one at a time. If patchinfo.com is more than WOO0 but less than 94000 
are you still interested in purrhasing it? Is $1000 the *maximum per name? 

Regards, 
Tracy Bogert 

-Orlghal Message- 
From: lehnert, Georgia [OMfl 
sent: Monday, November 21,2005 1:49 PM 
To: Mahesh, Ash [JANUS]; D N W M  [GPCE] 
CE: bgerq Tracy IGPCUSJ 
Subject: RE: O W  DN'S - ORTHO CllRA 

I-et's dothat. For priority: #1: patchinfo.com; #Z;  orthoevra.info and #3 
dea thpa tch,com 
Thanks! 
Georgia 

----Original M-Q+--- 
Prom: Mahesh, Asba [IANUSJ 
Sent! M e y ,  NmmberZX, 2005 1:28 
To: Lehnert, r m b  [OMPI; DNrequeSt IGPCUS] 
Cc: BQgert, Tracl t-I 
SUM& RE: OMP ON'S - ORTHO WRA 

Georgia, 

Do you want to add dea$hpat&.com to PO at this, t h e ?  

-mginal Menrage- 
Fmm: khnert, Gmrgia [OMPI 
Sent: Monday, Nwernber 21,2005 12:42 PM 
To: DNrequeEt Itmq 

PRflTECTED DOCUMENT. DOCUMENT SUBJECT 



Cc: Flahwh, Asha [IANUS]; Bogert Tracy [GPCIJS] 
Subject: RE OMP DNS - ORTHO EVRA 

Can you give me an idea of what an acceptable dollar figure would be for me to 
bld. I would like to purchase them. If we start with $4,000 as a maximum bid 
for the purchase of all 4 names below (so about $1,000 a piece) do you thlnk I 
have a shot? Please advise about process. In terms of priority 
Orthoevrainfo.com nad patchinfo.com would be my highest: priority. So would 
start with these two and see how much we would need to pay to get them. I 
will provide you with a PO number shortly, 
Thanks. 
Georgia 

-0riglnal Message--- 
From: D N q u w  [GPCLISI 
Sent. Monday, November Z1.2005 12:34- PM 
To: Lehnert Gmrgla IOMPJ 
Su~e ia :  RE: OM? DN's - ORTHO ENM 

Georgia, 

The fotlowing names are not avallnble: 

orthoevrai nfo-corn 
paichinfa.com 
patchinfobnet 
patchinfo. org 

Plme let me h a w  if yon 
wodd like to potentially 
purchase these m d b l e  
&main mes frm tbe 
m t  reg imt .  If so, prase 
provide a PO d e r  with the 
maximum budget Piewe keep 
in mind h t  these purchases 
arc not guaranteed mtfl we 
have the domain name in our 
possession They can range 
h m  hundreds to thousands of 
d o h  and some registrants 
do not have any &-tion on 
selling th& domain names. 

---4riglnal M ~ g e -  
From: lxhnert h r g i a  [OMP] 
Scnt: Monday, Member 21,2005 10:33 AM 
TO; mgeh Tracy [GPCUS]; Ywngldn, Heidi IGPCUSJ 
Ce: Mahesh, Asha [JANUS] 
Subjmet: W: OMP DN's - ORTHO EVRn 
Impo*tance: Hlgh 

Heidi, 

, 11512006 - 
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We are in t h e  process of purchasing some additional URL for OE. WHen 
T got a list of all the url we already owned, 1 did not see all the names 
that we had agreed to purchase back in JuIy. Can you provide an 
update on this. 
If they were purchased already, as they  should have been, can you 
provide a list of what we own and what was n,ot available. AIso,'can 
you please confirm that we were billed on this already, as our budgets 
are realty tight and 1 was assumlng this had already been covered. 
Thanks. 
Georgla 

--Original Message-  
From: Youngkln, Heidi [GPCLtS] 
Sank Friday, July 22, 2005 325 PM 
Ta: khnert, Geatgia [OMP] 
Subjeck RE: OMP DM'S - ORTHO EVPA 

Will put It through now, and the\r1lt mrt an it next week. 

----Original Message---- 
From: Lehnert, Georgiz~ [OMPI 
Sent: Friday, July 22, 2005 333  PM 
To: Youngkin, Heidi [ G I W  
Subj* E OMP DlU'!; - ORTHO EVRA 

let's go ahead and get them 
Thanks! 
Georgia 

--Original Mes!age--- 
From: Youngldn, Heidi [GPCUS] 
S h t :  Ftiday, July 22.2OD5 3:17 PM 
Tor Lehn- Georgh [OMP] 
Subject: RE: OCtP DM'S - ORTHO EVRA 

It takes ebout I - 1/2 weeks t o  pmcess and acqulre the names, ff 
there are no wadernark Issues. I looked at your list, and the only , 

name that rnfgl'lt require trademark review is "deathpatch". The 
rest look okay, so w e  could get the rest of them pretty quickly a$ 
soon as yoube glvep the go ahead, Deathpatch might take longer 
-- we'd have to, get back to you aR8r the Law Department looks at 
it. . - 

The cost for these is low -- -$36/ each url for a two year 
registration [wlilch Is our norm). 

Please let me k:now if you want t O  pet them, and we'll submlt them 
m the Tradems~rk t a w  Department. 

Thanks, 

Heidi 

115l2006 . 
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From: khneR, Georgla [OMPJ 
Sehf: Friday, July 22,2005 2;46 PM 
To: Ycungkin, Heldi [GPWS] 
Ce: Bhsm, Kara [GPCIJS] 
Subject: W: OMP DN'5 - ORMO FiQA 
Zmprtance: High 

Heldl, 
What: would entail acquiring the names attached 
(time and dollam associated). ' 

Thanks1 
Geongia 
-Driginal Mewge--- 
From: Young, Llsa [mallta:d~-Young@deutrrhlnc.mrn] 
Senk .Friday, h l y  22, 2005 1:43 PM 
To: Lel-rnert, Georgia [OMPI 
C c  La;lghIin, Kate 
Subje* RE OMP DN's - ORTHO EYRA 

Atteehtad is z Ikt of U W s  that you a n  wnslder For purchase in light 
of the recent press. As a note, fat any Ymioh wlth Ortho Evra in the 
LJRh you can also consider listing it as orthwvra. Pleme let me 
h o w  It you haw any questlms. 

--Odglnal Flezage---- 
$mm: Lehnert, Georgia IOMW 
[maitto:ELehne~mpus,jrrj,ctrmI 
ant :  Friday, Jdy 22,2005 1;13 PM 
Ta: Young, Liw 
SubJe& RE: OMP DN'S- ORMO EVRA 

1 really need it: asap. Please send me the  l ist 
prior to 3 PM today. 
Thanks. 

----Original Meffage--- 
Fmm: Young, Li!a 
[ m a i l t o : ~ Y o u n g @ d w ~ h i n ~ . m m ]  
Sent: Friday, krty 22,2W5 2 0 7  PM 
To: Lehnert, teagia [ONPI 
S u m  RE: OMP DN's - 0RTl-D EVRA 

Georgia, 
A - 

We ere warking on thls list d ~ d  MI send you something 
later on M y .  

Thanks, 
Lisa 

-0rlglnaf Mes~g@---- 
Fmm: khnert, Georpfa [OMPI 
[maib:I;Lehndompus.jrrj.cm] 
Sent: Wednsday, July 20,2005 2:50 PM 
TO: Young, Lisa 
Subject: FW. OMP DN'S - ORTHO NR9 
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